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Foreword

Hundreds or even thousands of internationa legal instruments on “the envi-
ronment” are legally in force. What happens to international environmental
agreements once they are signed? How does the implementation of such agree-
ments influence their effectiveness? These are the questions that motivate the
Implementation and Effectiveness of International Environmental Commitments
(IEC) Project at the International Institutefor Applied Systems Analysis(IIASA).
Research teams are examining these questions from many angles using many
methods.

Researchers workingin the |EC Project are applying the lessonslearned from
their work to current policy questions. In this paper, David G. Victor brings
the results of earlier research to the issue of design options for the Multilateral
Consultative Process of the Framework Convention on Climate Change. The
Process could alow “questions’ about the implementation of the Convention to
beraised and discussed in asystematicfashion. By offering avenuefor addressing
implementation issues, the Process could contribute to the Convention’s overall
effectiveness. It could help to improve the extent to which the Parties actually
implement their international commitmentsto manage climate change, which has
already proved to be a problem during the Convention’s short history. Moreover,
the Process could hel p the content of future commitmentsthat are negotiated under
the Convention to stay connected with the reality of what states can implement.

In March 1995 a meeting of the Conference of the Parties to the Climate
Convention was held. As a next step, a group of legal and technical experts
will be convened to design the Multilateral Consultative Process. This paper is
a contribution to the debate that will ensue on how to make the Process most
effective.

Prof. Eugene B. Skolnikoff
Project Co-leader
International Environmental Commitments Project, 1ASA
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Background and Summary

Article 13 of the Framework Convention on Climate Change (FCCC) (UN, 1992)
permitsthe establishment of aMultilateral Consultative Process for the resolution
of questions regarding implementation of the Convention (see box on page 4).
The processes for resolving the disputes, challenges, and complications that will
arise during and from implementation of the Convention have been addressed
throughout the Convention’s negotiations, but agreement on the need for, and the
exact form of, aMultilateral Consultative Process hasbeen elusive.[1] Implemen-
tation remains a serious challenge to the overall effectiveness of the Convention
(Victor and Salt, 1994): athough the Convention hasinitiated broad and in-depth
reviews of national implementation (Interim Secretariat, 1994b), there is still a
need for a system that can respond to particular questions about implementation.

This essay examines possible elements of an Article 13 Process and suggests
answers to important design questionsthat will arise during its creation and main-
tenance. It tracesthe consequences of different design choicesfor the operation of
the Process — for example, the role “standing” rules play in shaping participation
in the Process, and the roles expert support staff and decision-making timetables
play in improving its effectiveness. The essay also examines potential relation-
ships between a possible Article 13 Process and the other procedures and bodies
established under the Convention. The intended audience is primarily the legal
and technical experts who will be responsible for suggesting the initial design
of the Article 13 Process, as well as a wider group of scholars and practitioners
who are generally interested in the options for designing effective international
procedures for reviewing implementation of the Convention.

Other participantsin the design of the Article 13 Process have drawn on the
experience of the nascent implementation committees of the Montreal Protocol
on Substances That Deplete the Ozone Layer and the 1994 sulfur protocol to
the Geneva Convention on Long-range Transboundary Air Pollution. Additiona
models include the supervision by the International Labour Organisation (ILO),
implementation review mechanismsin human rights conventions, and the dispute



resolution procedures within the United Nations Convention on the Law of the
Sea (UNCLOS) and the Genera Agreement on Tariffsand Trade (GATT) (Interim
Secretariat, 1995b).

Of these many modelsonly one, the Montreal Protocol I mplementation Com-
mittee, has been analyzed by independent researchers for the lessonsit offers for
the design of Article 13 (Werksman, 1995; Victor, 1995; Greene and Salt, 1994).
This paper complements other contributions by drawing heavily on the experi-
ence of the Dispute Panel system of the GATT. The am is to ensure that the
benefits of panel-oriented systems are considered when the details of Article 13
are debated. In contrast to nhoncompliance procedures in the ozone and sulfur
protocols, the GATT Dispute Panel system has been used extensively. The his-
tory of thissystemis also marked by experimentation with avariety of alternative
designs that help illuminate choices and tradeoffs that are also relevant for the
design of the Article 13 Process. The GATT Dispute Panel systemishbilateral and
dispute oriented; thus, some of the lessons have been tailored to the multilateral
and less adversarial nature of Article 13. The design explored here is a panel
system for handling questions that is embedded within a multilateral framework
which provides overall guidance. The key contribution of this model, and of its
application hereto Article 13, isthat it underscores the benefits of focused debate
and interpretation that derive from a dightly more adversarial system of raising
and resolving questions. Thisisin contrast to the purely non-adversarial systems
proposed for Article 13 (e.g., Government of Canada, 1995). The idea of a panel
system for resolving specific questions was one of the leading model s considered
during the negotiations that led to what is now Article 13 (see especialy INC,
1991).

The panel system, including some features of adversarial dispute resolution,
is used as a central model for this analysis because the dispute resolution pro-
cedures in internationa environmental agreements are never used (Birnie and
Boyle, 1992). Consequently, the benefits of raising, interpreting, and disposing
of disputes are never realized. Giving the Article 13 Process some of the most
useful features of a dispute resolution procedure could help to ensure that those
important functions are performed on a regular basis. Because the Article 13
Process would remain less adversaria than formal dispute resolution, the Parties
might actually make use of a such a Process and in doing so fill an important
gap in international environmental management. Nonetheless, Article 13 would
formaly remain a procedure in the middle of a continuum — with the normal
process of self-reporting (Articles 4 and 12) and review (Articles 4 and 10) at one
end and the Convention’s system of formal dispute resolution (Article 14) at the
other (Interim Secretariat, 1994a).



The specific policy advice offered here is that a panel system designed to
handl e specific questions of nhoncompliance or other implementation-related dis-
putes should be established within the Article 13 Process. It seems likely that
the core of the Process will consist of a standing committee, perhaps modeled on
the 10-member Implementation Committee that manages the Montreal Protocol’s
noncompliance procedure. However, the power to convene smaller, case-specific
panels to handle issues that arise in specific cases would be enormously benefi-
cia. This paper showshow that pand system might be designed. A good design
for the Convention’s Article 13 Process could serve as afoundation for handling
noncompliance throughout the climate treaty system far into the future, even if
the initial scope and influence of Article 13 are modest. Future protocols to the
Convention might only need to make minor adjustmentsto that foundation. For
example, Parties to a protocol might adopt the Convention’s Article 13 Process,
but with more stringent procedures and timetables for pand deliberations in an
effort to ensure high levels of compliance with the protocol. This has been done
for the last two decades under different aspects of GATT law.

A further point of policy advice is that countries that want the Article 13
Process to evolve into a robust system should take an active role in shaping
the early cases that are supplied to the Process and handled by the Article 13
panels. The experience with the GATT suggests that the procedures for handling
allegations of noncompliance can suffer enormously if they are forced to handle
highly politicized cases, especialy during fragile and formative years. Early
cases should illustrate the benefits of an Article 13 Process; they should not be so
difficult to handle that the Article 13 Process is incapable of effective action.

The International Environmental Commitments Proj ect

As part of its effort to connect current research to issues on the public agenda,
the IIASA project on Implementation and Effectiveness of Internationa Envi-
ronmental Commitments (IEC) is publishing several papers that explore issues
relatedto Article 13. Theseincludeareview by Cesare Romano of the supervisory
systemsin the International Labour Organisation, which is one of the model sthat
may inform the design of the Article 13 Process. The Project will also publish
a complete review of the operation and effectiveness of the Montreal Protocol’s
I mplementation Committee (see Victor, 1995), which isthe leading model for the
Article 13 Process.



Article 13 of the Framework Convention on Climate Change.

“The Conference of the Parties shal, at its first session, consider the establish-
ment of a multilateral consultative process, available to Parties on their request,

for the resolution of questions regarding the implementation of the Convention”
(UN, 1992).

The first session of the Conference of the Parties (COP) was held in March 1995.
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Possible Functionsand Logic
of an Effective Multilater al
Consultative Process

Article 13 of the FCCC, aso known simply as the Climate Convention, allowsthe
Partiesto establishaMultilateral Consultative Process for raising, discussing, and
resolving “questions’ about implementation of the Convention. A consultative
mechanism could have many benefits, including increasing the flow of informa
tion, clarifying interpretations, collecting and disseminating expertise on issues
related to implementation, building awareness of issues in time for the Parties
to take preventive action, and offering a forum for continued negotiation and
interpretation of the Convention's commitments.[2]

In addition to these general benefits, a Multilateral Consultative Process
with a central role for handling specific implementation questions can lead to
a more effective Climate Convention by aiding the performance of two crucia
functions. First, by focusing on particular concerns and cases, a Multilatera
Consultative Process can render judgments on whether a Party is complying with
the agreement. Performing this function leads to more effective agreements in
three different ways:

¢ Wherecorelega language is ambiguousthere is an understandabl e tendency
for the Parties to interpret the agreement in their own interest and to interpret
their way out of compliance and implementation problems.

These ambiguities can be constructive — without them it might be im-
possible to reach and maintain acceptable agreements, and in cases where
underlying science and politicsare uncertain and variabl e the agreement must
embody some flexibility for interpretation. However, alegitimateinterpreta-
tive process can set helpful limitson the diversity of interpretations. In areas
such as reporting on emissions inventories and on policies and measures,
where adherence to a single standard is necessary for allowing comparisons



between countries, a means of identifying a centra interpretation is crucia
for maintaining standards.

If the Process functions properly, problem cases can be considered and dis-
posed of before they impede progressin other aspects of theregime. Without
such a process, these problem cases ultimately may be resolved through ad
hoc negotiations, but a legitimate process would facilitate their resolution.

If the Process operates somewhat smoothly, it will demonstrate that imple-
mentation problems can be identified, raised, and resolved. If the Parties
implement the Convention in good faith, this Process will help build confi-
dence in the agreement. Confidence that the commitments and spirit of the
Convention are being taken seriously is the most important condition for the
Parties’ being willing to negotiate and implement tougher obligations.[3]

Second, the process of rendering judgments about critical cases can help

shape the agreement over time, which will lead to more effective agreements for
three reasons:

Itis clear that the state representatives of few, if any, of the current Annex |
Parties (or any other Parties) readly understand the detailed constellation of
domestic interests that will affect the types of climate policies that can be
implemented. This is normal during the early stages of building a regime
about a complex problem. However, those Parties will learn about interests
over time, and the learning process will be aided by the existence of an
international forum at which the Party is accountable for the policies it is
attempting to implement. This forum can aso help to make clear which
policies work, which fail, and why. Thus the forum helps to connect real
policies and interests to the overall obligations of the regime in a systematic
way. It forces the regime to become starkly aware of the real consequences,
difficulties, and opportunities of implementation.

Resolution of critical cases over time could yield a body of “case law” that
interprets the Convention; this would give the Convention a mechanism to
evolve, within bounds, in response to particular concerns and problemsin a
manner more efficient than holding repeated formal diplomatic negotiations.
All cases offer the opportunity to compare the rel ationship between the inter-
pretation of a particular case and the objective and spirit of the Convention.
This helps to make clear which areas need adjustments. Indeed, if the mech-
anism works properly it will occasionally produce critical cases that offer
legitimate public symbols around which stakeholders can mabilize to urge
changes in national and international policy. Similarly, critical cases make
points of tension within the agreement clear and, if chosen and resolved



properly, help to identify ways that the regime can be adjusted to promote

the proper changes in domestic policy. Those cases can be threatening to

the stability of the regime unless there is confidence that the regime has
some way to review the adequacy of the commitments and objectives over
time. An example of a regime-threatening symbol is the growing concern
that the free trade system is incompatible with environmental protection —a
fear exacerbated by the GATT's salient tuna-dol phin cases.

Both these functions can be performed without a formal procedure such as
might be created under Article 13; indeed, thereissomeevidencethat if theformal
procedure isinadequate it would be better not to formalize this process. Formality
introduces administrative costs, can block progress, and might undermine confi-
dence. However, if the Parties take seriously the idea that the regime should be
built to alow flexibility, learning, and evolution over time, then such aformalized
process will likely lead to much greater efficiency and learning. International
regimes that do not have legitimate procedures are more likely to accumulate
problem cases, which in turn may undermine confidence in the regime. Regimes
that includeformal or informal legitimate proceduresfor handlingimplementation
problems— notably, the GATT and virtually all legitimate domestic legal systems
— do experience helpful adjustment over time, precisely because the process of
considering, interpreting, and debating rea implementation problems helps to
sharpen thereal issuesat stake.

It is important to note that the operation of an effective Article 13 Process,
whether or not it is based on the Dispute Panel system or other design options
considered here, could aso threaten the Convention’s acceptability to major Par-
ties and thus undermine international cooperation. This could make the overall
effort to manage climate change less effective. Clarifying areas of ambiguity
might unravel fragile and complex deals that were built on the Parties’ agreeing
to disagree by leaving language constructively vague. The current commitments,
especialy Article 4.2, may be one such area. Further, an international process
that isexplicitly intended to make the Parties accountabl e could encounter serious
domestic opposition in some countries, especially those with strong sentiment
against international organizations; thisproblem could be more severeif theinter-
national processisformal and visible. This paper beginswith the assumption that
elaborating an effective Article 13 Process is desirable but notes these potential
obstacles and, where appropriate, suggests some areas of compromise to help
avoid damaging opposition.

Both these functions are traditional ly identified by legal scholars as being the
province of dispute resolution, not consultation. Nonetheless, this paper pursues



adesign for Article 13 that seeks to fulfill these functions because the traditional
modes of dispute resolution are never used in international environmenta law
(Birnieand Boyle, 1992), and thus these important functions are practically never
realized. Given this history, forma dispute resolution procedures will rarely, if
ever, be invoked in the climate treaty; given this outlook, it is important to seek
other avenues for providing these useful functions.

What is meant by “consultative” in Article 13 isunclear. The Convention’s
negotiationsand working textsand the model sthe negotiatorshad in mind support
many possibl einterpretations. Oneextremeisapurely nonconfrontational system;
the other is a system of supervision with fact-finding that approaches a dispute
resolution and investigation system. Here a middle view is adopted, with the
recognition that the functions of a case-oriented and slightly adversarial system
are beneficial but aso that they must be created in the context of asystem that is
primarily intended to be multilateral and consultative. In this spirit, the Article
13 Process is a procedure in the middle of a continuum —with the normal process
of self-reporting and review at one end and the Convention’s system of formal
dispute resolution (Article 14) at the other.

The exploration of design options here is motivated by the need to create a
system that performs these two main functions and focuses on questions. The
options are built on the premise that a system of panels created to hear particular
caseswould beefficient and effective. A panel system, although not yet elaborated
in the context of Article 13, is one major dternative reflected in the negotiations
of Article 13 (see INC, 1991). (The other main alternative is a form of standing
committee, akin to the Montreal Protocol Implementation Committee, which is
less rigorously oriented toward handling particular cases as they arise.) Theidea
for apanel system isnot fixed, but the basic principle is some form of an ad hoc
panel created to handle a question as needed; the issue of exactly how the panels
might operate is the topic of this paper. It outlines the possible elements of the
Multilateral Consultative Process by approaching the issue from two angles. by
examining important design issues in each mgor function to be performed by
an effective Multilateral Consultative Process; and by describing the relationship
between an Article 13 Multilateral Consultative Process and other procedures,
bodies, and obligations under the Convention.
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Possible Elements of the M ultilater al
Consultative Process

This section describes the elements that might be included in the Multilateral
Consultative Process by dividing the operation of the Process into two main
functions: the supply of valid questions to be considered by the Process and the
consideration and resolution of those questions. Important areas where design
choices are needed are identified, as are the author’s preferences for the best
options. Most of the analysis is based on the logic of the Process, but in some
locations the analysis draws heavily on the experience of the system of dispute
panels under the GATT, as well as the special panel systems established with the
GATT Codes negotiated in the 1970s.[4] [The panel system has been adjusted
under the agreement establishing the World Trade Organization (WTO), but the
GATT experience is used here because it is too early to assess the effectiveness
of the new WTO system. In afew places the changes are noted to underscore the
lessons that have been learned in the GATT context and their relevance for the
design of Article 13.] The GATT experience was an important model for what
is now the Multilateral Consultative Process, and for good reason — it is the most
elaborate of al systems of international panels.[5]

Lessons from the GATT Dispute Panel system are valuable, but they must be
drawn with one central caveat in mind: because the GATT system isorganized to
handle disputesthat arise from alleged violations, its operation ismostly bilateral,
and at timesit operatesin theadversarial mode commonin domesticlegal systems.
Article 13 envisions a more multilateral, participatory, and consultation-oriented
process; theissuesit would address, at least initialy, would beframed as questions
rather than alleged violations. Where the lessons from the bilateral system must
be modified, the discussion below showswhy and what alternative design options
might be more consistent with the open, less adversarial, and more multilateral
nature of what could become the Article 13 Process.
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The Supply of Questions

Under what conditions can questions be raised and submitted to the Process?
Designing a proper mechanism requires choices in at least three dimensions:

Who can invoke the Multilateral Consultative Process
by raising questions?

Thisdesign issue isdivisibleinto two related choices: issues of standing and the
balance between adversaria and consultative modes of operation.

First, there is the classic question of who has standing to lodge cases in
legal systems. At the domestic level there is enormously diverse experience that
suggeststhat al stakeholders should be alowed accessin someform. The optimal
style of access depends on the costs of prosecuting cases and the social benefits
of different outcomes. Societies that adopt broad measures of what “justice” is
tend to give standing to more actors; those with narrower definitions of “justice”
tend to grant standing to amore limited number of actors.

At least four categories of actors might be given the right to raise questions:
Parties to the Convention; non-Parties who are states; internationa organizations
with competence in the field; and non-state actors (e.g., environmental and indus-
try groups) who act as watchdogs and ombudsmen. It seems unlikely that any
groups other than the Parties and bodies comprising Parties (e.g., the subsidiary
bodies to the Convention) will be given formal standing to raise questions. In
its early years the Multilateral Consultative Process probably will not have the
resources to handle the increased number of cases produced by broad access.
Further, broad access directly contravenes virtually all of the state-oriented expe-
rience in international diplomacy. In practice thisisnot asrestrictive as it seems,
because non-state actors will work at the domestic level within sympathetic states
to gain access. However, domestic experience does suggest that allowing compe-
tent non-state actorsto raise questionsindependently of states could improve the
effectiveness of the Process. In that spirit, the Parties should agree to language
supporting the early review of access by non-Parties, including non-state actors.

The GATT system is organized to handle bilateral disputes, but it would
be more appropriate to alow groups of states to invoke (or be the subject of)
a question. Indeed, a group of states may be engaged in similar behavior that
merits raising a question. A common problem with a truly global issue like
greenhouse warming is that the commitments are owed mutually, by all Parties
to al Parties; any individual Party may have little incentive to discover and raise
“questions,” but collectively itisin the Parties’ interest to ensure that these issues
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areresolved. Allowing groups to raise questionsmay reduce these incentives and
may a so help promotethe multilateral spirit of the Article 13 Process. (The same
arguments apply to the invoking of disputes, but given the aversion to creating
formal disputes, the need to have this provision in the Article 13 Process is even
greater. See discussion below on Article 14, which concerns dispute settlement.)

It may be that the commitments by Annex | countries under Article 4.2 to
implement “ policiesand measures” will becomethe main focus of the Multil ateral
Consultative Process, especially if these commitments are made more stringent
in the future. If so, there could be some pressure to limit access to Annex |
countries only. Thiswould probably send the wrong signal, especialy if Annex |
countries want to eventually broaden the Annex or obligationsto other countries,
either directly (e.g., through negotiated commitments) or indirectly (e.g., through
participation in joint implementation schemes). In short, for both symbolic and
substantive reasons, access to the Multilateral Consultative Process should not
be determined based on Party obligations, at least not in the early stages of the
Convention when the tone and style are being set.

Second, even if standing is limited to the Parties, there may be debate about
the balance of adversarial and consultative modes. The Convention’s negotiators
do not appear to want a strongly adversarial process. This will be a point of
tension between abroadly acceptabl e process and onethat iseffective, because the
diaectic of argument and counterargument is efficient. Constructive adversaria
processes are effective insofar as they encourage thisdiaectic.

Although thisis a matter of stylein the operation of the Multilateral Consul-
tative Process, in practice this balance directly affects the question of who can
invoke the Process that examines a Party’s implementation of the Convention.
In the consultative spirit there will be strong pressure for a state to be allowed
to invoke the Process only for itself. In the adversarial mode, a state would be
allowed to invoke the Process to examine whether another state is adhering to
the Convention. The latter is preferable because a strictly consultative process
offers few incentives for the Party under scrutiny to provide full and accurate in-
formation and even fewer incentivesfor othersto challenge or provide alternative
information.

The INC/4 (INC, 1991), the INC/5 (part 1) (INC, 1992), and the recently
reissued consolidated working text (Interim Secretariat, 1995a) leading to what
is now Article 13 al contain language indicating that the Parties might accept
a Process that is invoked to consider questions of implementation by any of the
following: the Party itself, another Party, or any of the subsidiary bodies of the
Convention. This broad language is reasonabl e and the balance of this essay will



12

presume, except where noted, that the Multilateral Consultative Process can be
invoked by any of these actors.

What is a valid question?

There are procedural and substantive issues involved in determining what ques-
tions are valid. The procedura issue is fairly straightforward. Questions would
be formally raised by filing a written request to the Multilateral Consultative
Process, perhaps viathe Secretariat. Procedures are important because the costs
of meeting procedura standards affect the supply of cases and thus will shape
the outcome of the Multilateral Consultative Process. The specifics of forms,
language, certification, etc., are not considered here.

The main substantive issues pertain to the criteria by which the request is
judged to be valid. Two questions are central:

o Firgt, to what degree must the request be relevant? Probably there are two
main options. the request must be only broadly relevant to the Convention
and its objective, or the request must pertain to an issue that is directly rel-
evant to the Convention and to its implementation. The latter is preferable
because requests, and therefore the whole process that follows, would be
closely connected to the substance of implementation of the Convention.[6]
However, this is one area where the GATT Dispute Panel system does not
directly apply. Because the Article 13 system is for focused consultation,
not for the handling of disputes, the standards for valid questions must be
relaxed to alow for the full range of useful consultations. Notably, hypothet-
ical questions might be allowed, whereas a dispute resolution system would
typically alow only real cases.

e Second, to what degree must the request be supported by argument and
evidence? Insofar asthe Processwill either involve Partieswith different legal
and expert capacities or alow for real exploration of possibleimplementation
problems, there will be some tension between requiring valid requests to
contain substantive arguments backed by evidence and allowing requests
simply to be made on an exploratory basis. It would bebest to adopt language
that urges the Parties to submit as much information on the substance of the
guestion asisfeasible, thus pushing the Process as far as possible toward the
domestic legal modd (i.e., toward a model where the resolution of questions
is greatly assisted by the Parties’ having done their homework in preparing
and arguing with evidence and precedent). A fully exploratory Multilateral
ConsultativeProcesswill lead to aflood of casesand, if they areto beresolved
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adequately, an enormous burden on the Process. However, politically it will
probably prove impossible to adopt language that includes high standards
of evidence and argument because many countries will not be able to meet
them. Further, because any individua Party may have little incentive to
raise questions, except perhaps when a direct economic competitor is not
implementing expensive commitments, the Parties collectively may benefit
from having some system for encouraging questions. That may take the form
of low standards for evidence and relevance.

Should the Multilateral Consultative Process have any
independent means of sel ecting questions?

Beyond applying standards of standing, access, and relevance (as discussed
above), it could prove highly effective for the Multilateral Consultative Pro-
cess to have a means of avoiding particularly difficult cases (e.g., cases that have
become politicized or cases that are impossible to resolve satisfactorily because
they require expertise, judgment, and resources that the Multilateral Consultative
Process does not have at its disposal). Particularly if it faces limited resources,
the Multilateral Consultative Process may want to have the right to select only
those cases whose resolution and interpretation would offer broader benefits to
the agreement and its Parties, e.g., by setting important precedents or raising
important issues.

The author is unaware of any examples in internationa law where this is
formally permitted. Thiskind of discretion isregularly allowed in domestic legal
systems, notably in the appeal s process, but the domestic and international settings
are obvioudly different. It seemsunlikely that the Partieswill formally allow such
discretion (although it might evolve tacitly). Presumably it would be argued that
discretion would limit access to the Multilateral Consultative Process and thereby
undermine confidence. In fact, if discretion were used properly it would increase
confidence because thorny cases could be avoided. Thisisno doubt that all Parties
would be nervous about giving any real powers of discretion to this new body.
Thus, itis probably best to avoid the issue by not allowing thiskind of discretion,
but it would be valuable to include language that allows the Parties to revisit
this question, which they might choose to do if and when the first really difficult
problem cases work through the Multilateral Consultative Process. (If discretion
were to be allowed, an additional design issue would be the question of whom to
empower with these choices. Thisshould be asmall group selected by the Parties
who manage the Process.)
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In practice, considerable discretion will be used by the Parties in choosing
which questionsto raise. Indeed, inthe GATT Dispute Panel system only asmall
number of the eligible cases ever makeit into the system (and even fewer actually
ever result in adoption of a Panel decision). Through informal negotiations
the Parties will select and shape the cases that are brought into the Multilateral
Consultative Process, and at times they will do this in a manner that helps the
effective evolution of the regime. It would be helpful if one or a few powerful
Parties were to (informally) agree to help guide the Multilateral Consultative
Process in the early years, working to control the cases that enter. (Of course the
Parties will also try to limit and shape cases to their own interests, and in doing
so the powerful states will try to bully the weak. That cannot be avoided fully —
it is the nature of the international system — but a forma procedure such as the
one envisioned in Article 13 would probably help to reduce coercion by offering
a guaranteed point of ultimate access, open to all Parties.)

The Resolution of Questions

Having considered how questions might find their way into the Multilateral Con-
sultative Process, the paper now considers how those questions might be inter-
preted, investigated, and resolved within the Process. The possible designs are
virtually endless; nine main dimensions are considered here.

Who is allowed to present arguments and provide evidence?

The basic design choice is whether to limit evidence to briefs and arguments
provided by Parties. The standard model of international diplomacy gives access
primarily to states, but there is specid reason to think that in the case of climate
change much would be gained by seeking advice and input from other actors, not
just state representatives. However, as mentioned earlier, it seems unlikely that
there will be broad agreement to give significant roles to non-state actors. Clearly
non-state actors — nongovernmental organizations (NGOs) of all types, research
groups, etc. — have alot to offer. The Multilateral Consultative Process would
benefit substantialy if at least a form of amicus curiae briefs were alowed from
any interested actor, including non-state actors.

[The issue of access for non-state actors in a formal process will make the
general issue of NGO access in the UN system more sdient for the Climate
Convention. Currently, NGOs have access to the FCCC negotiations on a more
or less unstructured basis, but if the Convention envisions giving NGOs roles
beyond this fairly simple observer status, it will probably come under pressure
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to elaborate procedures for controlling access. This could be a very unpleasant
and unproductive debate, and it is probably one best left until long after the
UN Commission on Sustainable Development (CSD) and the UN Economic and
Socia Council (ECOSOC) have completed their investigations and revisions to
standards for NGO access.]

A further design issue is whether to alow all Parties to the Convention to
present evidence and arguments or to limit access to only those stateswith adirect
interest in the matter — i.e., the state(s) that brought the question into the process
and the state whose implementationis being examined. The author prefers not to
limit access narrowly for two reasons. cases that establish precedents should be
decided on the basis of broad experience and evidence, perhaps including more
than the particular state’'s implementation; all states potentialy are stakeholders
and thus all have an interest in presenting relevant arguments.

Who makes decisions?

The possibilitieshere are numerous, and essentialy all of them aready have been
explored at least implicitly in the negotiation of the Convention (INC, 1991).
There are at least seven choices:

o Should the Multilateral Consultative Process have an ultimate decision-
making body that consists of all Parties or a limited selection of Parties?
As the COP will provide the ultimate authority this decision need not be
made — indeed, it would be difficult, if not impossible, to give ultimate au-
thority to any body other than the COP. However, the COP should designate
asubsidiary body or committee, consisting of a balanced selection of Parties,
that can make operational decisions. The subsidiary body or committee could
be selected or approved by the COP, thus giving further broad oversight and
control to the COP. (For further discussion of this committee or body see the
discussion of the COP in the next section of this essay.)

¢ In any specific case, should decisions be made by a large committee or a
smaller panel selected to hear the particular case? A smaller committee
or panel would be able to make decisions more efficiently and on the basis
of information particular to the case a hand. However, the answer to this
guestion depends fundamentally on whether the Article 13 Process alows a
panel system to play a central role or whether the Process is thoroughly and
highly multilateral, in the sense that all significant decisionsand debates take
place in aforum allowing wide participation. On the logic of acase-oriented
system, the author’s preference is to vest decisions in a panel convened to
hear and weigh evidence and make decisions.
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Should panel member s be sel ected as needed or should a pool be maintained?
Thelessons from the GATT, where the panel process has been applied exten-
sively, strongly suggest that the pool approach hel psto streamlinethe process.
The optimal size of the pool is unclear, but perhaps a pool of 5 to 10 times
the expected annual demand for panel membersisagood size.

Should panels consist of state representatives or experts? Politically it is
probably essentia to vest ultimate decision-making authority in the states.
Following the GATT model, states should be allowed to nominate panel
membersonthebasisof their qualifications. The GATT DisputePanel system
has had reasonabl e successin keeping theleve of expertiseand independence
of panel members high, so there is hope that this process would not become
captive to narrow state interests.

How should panels be selected? The subsidiary body or committee (as
proposed above) should select the pool on the basis of state nominationsand
should select the panels to achieve a balance and avoid direct conflicts of
interest.

What size should the panels be? GATT panels consist of three to five pan-
dlists, selected by the organization with input from the Parties. In the Climate
Convention’s Multilateral Consultative Process it may prove politically im-
portant to sustain careful and representative balances across geographical
regions, and between different levels of economic development and exper-
tise. This could be difficult with small panels, so a number of five to seven
may prove to be about right. Language suggesting small but representative
committees would be appropriate.

What should the rules of decision be? At least in the early stages, panels
should probably decide on a consensus basis. This will reduce the risk of
highly contentious decisions emerging from the panel process — even if the
panel system isdesigned properly it will befragileinthe early years, and bad
or politically contentious decisions could be very destructive.

Expertise and support staff

The roles of interna expertise and the ability to draw on external advisors as
needed are critical design issuesthat tend to be given inadequate attention. Many
other internationa organizations and procedures have faced similar issues — the
World Health Organi zation, the Food and Agriculture Organi zation, and the World
Meteorological Organization, for example — and the experience with soliciting
expertiseis not anew problem. There are choicesin at least two aress.
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First, a choice must be made on the extent to which the Multilateral Con-
sultative Process is supported by in-house expertise or only very limited secre-
tariat functions. Building significant in-house capacity will be politicaly (and
financialy) difficult, but it is one of the few options considered in this essay
where it would not be wise to bend to political pressure. The experience in the
GATT strongly suggeststhat the effectiveness of the dispute resol ution procedure
depends heavily on the legal and technical expertise that supports the decision-
making body. Indeed, where expertise is thin the possibility of making bad or
incomplete decisions is very high. The GATT experience also strongly suggests
that bad decisions threaten confidence in the regime, undermine the legitimacy
of the regime’s procedures and the stature of the organization, and impede the
ability of procedures such as this Multilateral Consultative Process and dispute
resol ution processes to assist the proper adjustment of the regime over time.

Second, therel ationship with outsideexpertsand with experts el sewhereinthe
climateregime, such asinthelntergovernmenta Panel on Climate Change (IPCC)
and in the Subsidiary Body on Scientific and Technological Advice, requires
clarification. Thereislittleto say except that language that alowsthese bodiesto
be consulted would be important.

Independent freedom of action

It is possible to compensate for limited or incomplete evidence if the decision-
making body has powers to seek other evidence or to investigate claims. In
practice it seems unlikely that many investigative powers will be granted to the
Multilateral Consultative Process, in part because of the fear of intrusiveness and
in part because proper investigationsdemand many resources. However, language
might be added to the mandate of the Multilateral Consultative Processthat allows
the COP to revisit thisissue after the initial operation of the Multilateral Consul-
tative Process. Information gained from independent assessments, investigations,
interviews, and site visitswould be very beneficial.

Products and decisions

The issue of what products and decisions might arise from the Multilateral Con-
sultative Process clearly affects many other design choices, such as the expertise
of support staff, timetablesfor making decisions, and transparency of the Process.
Thus only some stylized options are discussed here.
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First, the logical output of the Process is a report, but there are few clear
answers on the proper levels of detail and argument that such areport should con-
tain. Detailed reports will not be possibleif in-house expertise is thin. However,
as a minimum, the report should include a reasonably well-documented case for
the decision, as well asthe decision itself. In practice, especialy if thisisa co-
operative process, the important outcomes will not be “decisions,” but rather the
information and interpretations, along with recommendations. If the Parties are
convinced that thisis the proper style then the argument for providing significant
in-house expertise is much stronger.

Second, there will be pressure to add hortatory language about an “ open and
transparent” Process. Theexperience with other review mechanisms suggeststhat
full transparency may not be desirable, because it will make delicate negotiations
and discussions difficult to conduct. However, in an effort to promote learning
and participation, any formal investigationsand consultations probably should be
transparent. The best balance is not clear. If the OECD and GATT review pro-
cesses are guides, the proper ba ance may be to make final reports and arguments
fully transparent but to enable a wide range of consultations that do not have
to meet the strict standards of transparency and openness. These processes will
evolve as needed, and thusthe only designissue at present isthe type of language
to be adopted. Language that urges transparency throughout the Process without
demanding full transparency and openness of all procedures would be hel pful. Of
course, if closed negotiations and consultations are not alowed, the parties will
find private fora on their own to handle delicate matters.

Issuesof confidentiality could behandled exactly asthey arecurrently handled
in Article 12.9, pending a decision by the COP on criteria of confidentiality. In
practice it would be surprising if confidentiality clauses were to be used often.
Some Parties might use confidentiality to restrict information that they do not want
released because such informationisembarrassing rather than strictly confidential.
If so, the COP might reserve the right to reopen these criteria to minimize this
problem.

Third, if the Multilateral Consultative Process evolves into a mechanism for
making definitive interpretations of the Convention, its decisions will imply a
connection to subsequent enforcement actions and incentives. Even if it does
not evolveinto the definitiveinterpretive body (that being reserved for the COP),
decisions may still be used by states, international organizations, and non-state
actorsasthebasisfor sticksand carrotsrelated to the performance of Parties under
the Convention. Thisistrue under the GATT and some international agreements
to protect wildlife where the USA (and to alesser degree the EC/EU) has applied
unilateral actionsto enforceinternational law.[7] Mindful of thisexperience, many
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states are wary of any process that can be connected to unilateral enforcement.
There is little that can be done about this, but perhaps some legal language
to discourage unilateral enforcement would help to keep broad-based political
support.

Fourth, in view of the above point, the Parties will take the Process more
serioudly if the COP vests in it a clear mandate to make interpretive decisions.
L anguage supporting this would be helpful.

Fifth, much of the thinking about the Multilateral Consultative Process, and
this paper in particular, has used the GATT as a model. The GATT Dispute
Panel system offers many helpful examples, but one area where it should not be
followed isin the adoption of final reports. Panels issue reports, but these reports
are not formally “GATT lega” until they are adopted by the GATT's Council, a
process that has required unanimity (i.e., allowing any Party to block adoption).
Theauthor’sview isthat theformal adoption process has added littleto the GATT
legal system and that the Climate Convention’s Multilateral Consultative Process
should not require adoption of the reports by the COP or another body. Indeed,
if the spirit of the processislearning and consultation —furthered by the dialectic
of argument and counterargument — then formal adoption of the final report may
not be necessary. The panel report itself may be all that isrequired. However, not
adopting the report may be incompatiblewith the preceding point.

If formal adoptionisdesired, perhapsasaway to sustain quality and accuracy
of the reports, Partiesto the Climate Convention should learn thelesson, now clear
in the GATT, that unanimity rules are not helpful. (Because it has proved very
difficult in some cases to adopt panel reports, GATT moved slowly away from
unanimity rules and the WTQO's dispute settlement procedures have abandoned
unanimity in adoption of panel reports.) Asaminimum, if a unanimity or near-
unanimity rule is adopted, Parties with a direct stake in the outcome should not
have voting rights for the particul ar case; however, it could be impossibleto gain
widespread approva for thistype of system. Adoption will be more efficient if it
isdone, not by the COPR, but rather by a smaller subsidiary body or committee of
Parties created to manage the Multilateral Consultative Process.

Decision-making timetables

The GATT experience has aso produced the lesson, learned much too late, that
timetablesfor action help to keep the process from becoming stalled. The GATT
has explored severa options, and through the separate dispute resolution proce-
dures established under someof the Tokyo Round codes has actually experimented
withtimetables. Thenew WTO panel systemwill employ very detailed timetabl es.
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It is unclear how many of the lessons apply to the Climate Multilateral Consul-
tative Process, because feasible timetables depend on the substance of the cases.
However, it would be a good idea to establish the principle of timetables early
in the evolution of the Multilateral Consultative Process. Initially, a two-year
timetable — from formal lodging of arequest to issuance of afinal report — might
be reasonable. Within that period, other standards might be set. Notably, a panel
might be convened within four to six months of any request, whichisfeasibleif a
pool of panelistsiscreated and the steering body for the Multilateral Consultative
Process meets on aregular basis.

Language

Allowing someor al reportsto beissued in only onelanguage would hel p stream-
linethe Multilateral Consultative Process and could markedly reduce administra-
tivecosts. If possible, sessions of the panel s should by agreement be conductedin
asinglelanguage. A precedent existsin the Montreal Protocol’s Implementation
Committee, whose deliberations are restricted to one language (English) while
its formal report of each session is translated into all UN languages (see Victor,
1995).

Appeals

As suggested above, the COP retains fina authority regarding the interpretation
of the Convention, and thus matters of interpretation of implementation questions
inredlity are ultimately referred to the COP. Thusthe COPisthelogical placefor
appeas. A more elaborate appeal s processis not necessary at the early stages. In
practice, the COP will probably be an unwieldy mechanism for appeals, but legal
language that underscores the COP's final authority might still be useful.

Funding

The system envisioned here could be expensive by norma standards of envi-
ronmental secretariats, but an adequate level of expertise and in-house support
is crucial to the proper operation of the Multilateral Consultative Process. The
exact funding needs will vary according to the use of the Process; ultimately,
however, a professional staff on the scale of the current Interim Secretariat may
be required if these procedures are combined with other critical review functions
that are required under the Convention. (For more on the rel ationship between the
Multilateral Consultative Process and the review procedures, seethe next section.)
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The increasingly common answer to funding needs is the creation of atrust
fund. Trust funds should be avoided here because they typically are dependent on
asmall number of enthusiastic donorsand thus are not real multilateral endeavors.
Moreover, trust fundsare voluntary and thusthe M ultilateral Consultative Process,
especidly initsformativeyears, will face thereal stressesand pressures of uneven
funding that now seriously challenge environmental secretariats. Finaly, thereis
a direct conflict of interest between Parties' roles as donors and as participants
(especialy defendants) in the process. The options for a mandatory fund are
numerous. Probably the best system is a simple one that divides a bounded cost
(agreed on and adjusted by the COP, based on the experience and needs of the
Multilateral Consultative Process) among the Annex | Parties in proportion to
their emissions (perhaps only emissions of fossil fuel carbon dioxide due to the
difficultiesin quantifying and comparing the other emissions). Thiswould sendan
elegant message that the burden of improving the eff ectiveness of implementation
is being borne directly by theindustrialized countriesin direct proportion to their
contribution to the greenhouse problem.
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RelationshiptoOther Aspects, Procedures,
and Bodies under the Convention

Some observationsfrom the previous section are now revisited and extended from
adifferent angle, with the purpose of describing in detail the possiblerel ationships
between an Article 13 Multilateral Consultative Process and other major features
of the Convention. In particular, eight broad relationships are considered, noted
below with reference to the relevant Articles.

Articles 2, 4, 15, 16, and 17 and Annexes. Objectives and commitments
of the Convention and its protocols

TheMultilateral Consultative Process can judge questionsof implementationonly
insofar as there are commitmentsto implement. By design the Multilateral Con-
sultative Process will have acloserel ationship to the commitmentsbecause it wil |
serve as interpreter and, over time, will highlight areas where the commitments
might be adjusted. However, a formal relationship is probably not necessary,
beyond the COP idedlly giving a clear mandate to the Multilateral Consultative
Process as interpreter of the Convention. (Indeed, it might be unwise to provide
any formal linkage between the Multilatera Consultative Process and, e.g., the
review of the adequacy of the commitmentsrequired in article 4.2.d, because that
could needlessly politicize the Multilateral Consultative Process.) The language
adopted should underscore that the Multilateral Consultative Process applies to
commitments under the Convention and its amendments, annexes, and protocols
(as described in Articles 16 and 17).

Even if the Multilateral Consultative Process operates smoothly it will be
unable to resolve or significantly advance the sensitive debates over adequacy of
commitments and the balance of commitments and authority between groups of
Parties. The Multilateral Consultative Process should be designed to interpret,
not act as a surrogate (or siphon) to, the core political debates. In practice, this
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may actual ly require that the stewards of the M ultilateral Consultative Process use
somediscretion to avoid particularly tough cases and, in doing so, actually reduce
the linkage between the Multilateral Consultative Process and the commitments
of the Convention. Thiswill be a point of continued tension in the system. The
GATT/WTO appears headed for a dispute resol ution mechanism that is narrowly
interpretive and makes fewer efforts to establish broader precedents and a body
of “caselaw.” This may be agood way for the Multilateral Consultative Process
to start.

If more detailed obligations are elaborated in protocols, the Parties to those
protocols may want to consider creating additional review and assessment pro-
cedures such as this one, for example with greater enforcement powers, stricter
timetables, limited standing, stricter standards of relevance, and perhaps more
definitive interpretive powers. The GATT has done this with the Codes (sepa-
rate agreements adopted by some GATT members as part of the Tokyo Round
package), with some success. Separate procedures could prove important if the
Convention’'s Process does not get under way properly or proves ineffective. In
practice, the only need right now is to avoid adopting legal language that is too
restrictive —i.e., language that implies that the Multilateral Consultative Process
is the one and only mechanism for considering implementation problems. New
protocols could be well served if the Convention’s Article 13 Process develops
promptly and provides areadily available, operable outlet for handling problems
of noncompliance. Strong and transparent incentives will exist to violate emis-
sions controls, particularly if a system of joint implementation evolves after the
pilot phase (which extends to 2000) to include credits, and these incentives will
become stronger as emissions controls are tightened. This is when a properly
functioning Article 13 Process could be most vauable, especialy if reluctance
to raise formal disputes persists and thus tensions due to noncompliance have no
legitimate outlet.

The commitment in Article4.3 to providefinancial resourcesto comply with,
inter alia, paragraph 1 of Article 4 might be interpreted as a commitment to
provide resources for the full and effective participation of developing countries
in the Multilateral Consultative Process. The text does not literally support this
interpretation, but it would beareasonablerequest. The COP, asultimateauthority,
might have to adopt additional language enabling this commitment to the use of
financial resources under the Convention. The author does not know how this
potential use of resources fits with other activities of the Globa Environmental
Fecility (GEF) (asidefromitsroleastheinterim Financial M echanism) or of other
bodies, such asthe UN Institute for Training and Research (UNITAR). However,
alarge amount of attention is now given to capacity-building issues, and support
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for participationin the Multilateral Consultative Process probably qualifies under
that broad heading.

Article 7: Conference of the Parties

The COP isthe supreme body of the Convention, so al mattersinthe Multilateral
Consultative Process are ultimately referred to the COP. As the governing body,
the COP's most important roles should be to provide broad direction and to select
or approve a representative committee of perhaps 15 to 20 members to serve as
a subsidiary body to manage the Multilateral Consultative Process. (The COP
has clear authority in Article 7.2.i to convene such an additional subsidiary body,
and the relevance of such a subsidiary body is echoed in the broad language and
authority given to the COP in Article 13.) That committee or subsidiary body
would then handle issues of panel selection, detailed revisionsto the criteria and
procedures of the Multilateral Consultative Process as needed and appropriate,
and perhaps also formal adoption of panel reports.

Asmentioned above, it could provevery helpful, especially in the early years
of theMultilateral Consultative Process, for the COPto give aclear mandateto the
Process to interpret questions regarding implementation; doing so would require
that the COP cede some of its operational control and authority to the Multilateral
Consultative Process.

Article 12: Communication of Information Related to Implementation

TheMultilateral Consultative Processwill operate only insofar asthereisinforma-
tion with which to learn about and judge implementation problems. Thus, proper
operation of the system of nationa communicationsis important. However, the
Multilateral Consultative Process should not limit itself to information provided
by national communications. Some independent capacity to gather facts could
be useful, but the degree to which such independence is granted will depend on
where in the balance between consultative and adversarial modes the Article 13
Process is situated.

Article9: Subsidiary Body for Scientific and Technological Advice (SBSTA)

The Multilateral Consultative Process should be alowed to make requests to the
SBSTA. However, itistoo early to assess whether the SBSTA will be effective or
able to respond to requests in atimely manner, and the Multilateral Consultative
Process might be seriously damaged if it is highly dependent on asingle body for
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important scientific and technological advice. Thusthe Multilateral Consultative
Process should not be limited or even channelled to the SBSTA as the sole or pri-
mary source of scientific and technological advice. In principle, the SBSTA may
independently highlight implementation questions for action by the Multilateral
Consultative Process.

Article 10: Qubsidiary Body for Implementation (SBI)

L ogically there should be a close rel ati onship between the SBI and the Muultilateral
Consultative Process, because both consider similar issues and draw on similar
bases of information, and both need in-house expertise that can be shared to
some degree. In practice it is difficult to make any detailed observations or
recommendations on linkages because the criteria for the SBI’s operation are still
under review. However, three points of reflection may help clarify the design
issues at stake:

e Itwould belogical to share personnel, and indeed if a system of independent
funding for the Multilateral Consultative Process is approved this could be a
way to help ensure that somein-house expertiseis available and can be used
in other areas of the Convention.

o |If the SBI functionsproperly it will discover questionsthat should bereferred
to the Multilateral Consultative Process, and thusit is probably crucia that
the subsidiary bodies, the SBI in particular, be given standing to raise ques-
tions. Formaly, the SBI would probably raise a question for the Multilateral
Consultative Process by agreeing (i.e., voting) to make a formal request to
the Multilateral Consultative Process. Thus the parties serving on the SBI
would retain control of the Body's standing, which should alay any Parties
concerns about granting independent standing to the subsidiary bodies.

¢ TheConference of the Parties (Article 7) formally oversees the assessment of
implementation of the Convention and the adequacy of the commitmentsand
implementation. However, in practice much of the process of reviewing the
national communications seems logically suited to being conducted within
the SBI. As with the preceding point, this review process could discover
guestions. Indeed, if the review process functionsproperly, it should discover
such questions, and that process of discovery and consideration of questions
by the Article 13 Process could make the review process much more effective
by giving avenue for considering issues that arise during reviews.

However, serious reviews of policies and measures require extensivere-
sources, expertise, and political support in the early formative years; it will
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be difficult to make the reviews of underlying assumptions, policy forecasts,
assessments of the efficacy of potentia policy measures, etc., inaway that is
really helpful to the Parties and the Convention itself. Virtualy no evidence
existsof suchreview processesworking effectively in other internationa envi-
ronmental agreements, in part because resources are not systematically made
available for conducting serious reviews. However, review mechanismsin
OECD, the International Monetary Fund (IMF) and, to alesser degree, GATT
all underscore that the review mechanism can improve the effectiveness of
the regime, but doing so requires proper staffing and expertise.

The architects of Article 13 may decide that the normal process of re-
viewing and comparing the national communications could supply gquestions
to the Article 13 Process. Such questions could help the Convention stay
connected to the reality of what the Parties are actually implementing. If so,
perhaps the most important issue facing the Convention —far more important
than negotiating the formal and binding targets and timetables or protocols
— is getting the review process firmly established. The efforts to build the
Article 13 Process and the system of communications and review are syn-
ergistic: each could give the other needed legitimacy and support in their
fragile formative stages.

Article 14: Settlement of Disputes

What is described here for an Article 13 Multilateral Consultative Process has
many features of a dispute resolution procedure because the main model used is
the GATT Dispute Panel system, which operates as an adjudicatory mechanism
invoked by disputes. Thusthe presence of aseparate Articlein the Convention on
dispute resolution, including mention of a special conciliation commission that
could make decisions for disputing parties to consider, would suggest that either
the functions of the Multilateral Consultative Process envisioned here should be
conducted under Article 14 or that there should at least be a close relationship
between the two Articles. If the Parties adopt this view, the presence of Article
14 could be a serious obstacle, because the Article actually says very little about
how to resolve disputesand it offers few areas of flexibility to allow operation of a
more robust mechanism, such asthat proposed here for Article 13. Thusit may be
best to underscore that the pursuit of a question under Article 13 is done without
prejudice to any action under Article 14 —i.e., the procedures are separate, and
one does not lead to another.

Nonetheless, Article 13 should be viewed in a continuum, with Article 14's
dispute resolution procedures at one extreme should a question become a dispute
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or should a guestion somehow be determined to be more appropriately classified
as adispute (Interim Secretariat, 19944). In practice, the use of dispute resolution
will probably berare — statesand diplomatsare rel uctant to create formal disputes,
and for problems such as global warming where the obligationsand consequences
are diffused across many Parties, the incentives for any one Party to lodge a
dispute may be small. Because the Parties may be more willing to raise aquestion
than a formal dispute, the Article 13 Process may in practice perform many of
the functions of resolving adversarial situationsthat lawyerstypically assume are
the province of dispute resolution mechanisms, without having the drawback of
being rarely used.

Other analysts will draw a stronger distinction between Articles 13 and 14
and move the more adversaria functions described in this paper from Article 13
to Article 14. Thisisacrucia design question; the model of the GATT Dispute
Panel system suggests that some of the adversaria functions, as described here,
could be usefully maintained in Article 13. This may further reduce the use of
forma dispute resolution procedures, and will further illustrate the difficulty of
drawing the line between a dispute and other, less adversaria concepts (such as
guestions).

Article 8: Secretariat

The Multilateral Consultative Process envisioned here requires extensive internal
expertise, and it would be logical to share that expertise with staff required for
the operation of the review mechanism and other functions of Convention. All of
this suggests that these staff should be located broadly within the Secretariat of
the Convention, at the same physical location, with opportunitiesto communicate
with other Secretariat members. However, the portion of this broad organization
that isformally considered the Secretariat should be limited to those officers who
perform the functionslisted in Article 8. If the Multilateral Consultative Process
and other bodies and staff of the Convention that handle controversia issues
become politically sensitive, it will be very important to have them formally
separated from the core Secretariat functions, which require the Secretariat to
avoid controversy.

Article 11: Financial Mechanism

As with the subsidiary bodies, the details of the financia mechanism are still
under consideration, and thus the best relationship between the mechanism and
theMultilateral Consultative Processisunclear. However, it would belogical to at
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least include language that the Multilateral Consultative Process should provide
advice and information to the financia mechanism, subject to review by the
mechanism and the COP. It may beimportant for threetypes of informationto pass
between the financia mechanism and the M ultilateral Consultative Process. First,
some questions about implementation will pertain to the provision of financia
and other resources by Parties, and thusthe Multilateral Consultative Process will
need advice from the financial mechanism in order to interpret the obligations
of the donor countries and their performance. Second, some questions about
implementation will pertain to the use of financial resources distributed by the
mechanism. Third, some questions will result in decisions by the Multilateral
Consultative Process that involve additiona or redirected financial resources,
suggesting that the Multilateral Consultative Process would advise the financial
mechanism to act on the decision. All three of these are sensible and might be
mentioned as linkages, but the actua linkages will depend for the most part on
the details still under negotiation.
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Conclusions

This paper concernsthe design of the Multilateral Consultative Process envisaged
in Article 13 of the FCCC. What was intended by “consultative” is unclear; at
least one major view during the negotiations that led to the current Article 13
is that a system of panels could be created for hearing and reviewing particular
guestions. The central model for those panels appears to have been the GATT
Dispute Pand system, which illustrates the benefits of focused and somewhat
adversaria discussion about a particular case. Therefore it isrelevant to use the
GATT model in thinking through possible designs for Article 13. This paper,
which does precisdy this, is intended to complement other research that has
used different models, notably the Montreal Protocol | mplementation Committee,
which many scholars and practitioners have in mind as the foremost alternative
to a panel-oriented system such as suggested by the GATT experience.

The GATT experience must be used cautiously: whereas it is organized
around bilateral disputes, the Article 13 system is more explicitly multilateral
and many advocate that it should also be non-adversarial. The design presented
hereisapand system that bal ances these two visionsand retains some adversaria
elements but adopts morelenient standardsfor thetypes of questionsthat can enter
the Process and the degree of multilateralism that should prevail in debating and
deciding the questions. It isasystem that ismore confrontational than isusual for
a“consultative” process, but it is entirely consistent with some visions presented
during the negotiations. In part, the promotion of a panel-oriented system is
intended to rectify a failure of much international environmenta law: dispute
resolution procedures are rarely invoked, and thus potential disputes(which canbe
hel pful if aired and which at minimum should beresolved) arerarely given aproper
hearing. By adopting some of the functions of dispute resolution procedures —
namely the benefit of working with specific, focused casesin an at least partialy
adversarial mode — and using a model that was developed as a dispute resolution
system, the vision presented here is of an Article 13 that performs some of
the helpful functions traditionally reserved for dispute resolution. The dispute
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resolution systeminthe Convention, Article 14, would be preserved asthe ultimate
outlet for disputes; however, if it isused rarely, which seems likely, there will at
least be an outlet for the many queries about implementation that lie on the fuzzy
border between a“qguestion” and a “dispute.”

Notes

[1] For genera information, see Bodansky, 1993; for information specifically on Article
13, see Bodansky, 1993, pp. 547-548 and Interim Secretariat, 1994a.

[2] For generd information, see Interim Secretariat, 1994a; Birnieand Boyle, 1992. The
author is grateful to an anonymous reviewer for pointing out these general benefits,
in addition to the case-oriented benefits that are the focus of the paper.

[3] This essay will not consider whether tougher or different commitments, policies,
and measures are needed. Willingness to negotiate and implement policies and
measures that are interdependent will depend ontheinterestsof the Parties—including
their sense of whether the greenhouse issue demands stronger action — as well as
on their confidence that other Parties share a commitment to the agreement. The
Multilateral Consultative Process can contribute to both, resulting in changes in
underlying interests as well as improving confidence and shared commitment to the
integrity of the agreement.

[4] For further information see the extensive literature on the GATT. The best recent
description of the GATT Dispute Panel system that includes an analysis of the case
history is R.E. Hudec's Enforcing International Trade Law: The Evolution of the
Modern GATT Legal System (Hudec, 1993).

[5] See Bodansky, 1993, p. 548; for the exact language of the texts and the mention of
the panel system as one of thetwo foremost aternatives see negotiating textsin INC,
1991 and 1992, and Interim Secretariat, 1995a.

[6] If the Multilateral Consultative Process is applied to some Parties' future, perhaps
more detailed and onerous, commitments there may be pressure to adopt stricter
relevance standards in an effort to ensure that the Multilateral Consultative Process
focuses on the most important issues. Similarly, future protocols may wish to adopt
their own Article 13 —like procedures with stricter standards (or use the Convention’s
Article 13 Process with tighter guidelines). This is discussed later in this essay.
For now, with the current commitments of the Convention and at the early stages
of the Multilateral Consultative Process, less strict relevance standards are tolerable,
but efforts should be made to keep a close connection between questions and the
implementation of the commitments of the Convention.

[7] Inthe GATT case, some scholars argue that unilateral enforcement tends to support
the objectives of the agreement because enforcement threatstend to conformto GATT
law and even sometimestothe particular outcomesof GATT panel decisions(athough
the principle of unilateralism does not). In the wildlife cases, where no panel-like
mechanism exists to assess whether a Party is in compliance, unilateral actions may
also support the agreement; however, the agreement has no legitimate and formal
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means of declaring whether or not a Party’s implementation is in compliance. In
practice, in both these areas much of the activity to determine whether a potential
enforcement target isin compliance takes place at the domestic level by the country
initiating the unilateral enforcement. That is clearly at variance with the multilat-
eral spirit, but scholars disagree on whether unilateral enforcement and its domestic
procedures have on balance supported international law and the GATT system. A
significant failing of relying on unilateral enforcement is, of course, that it is atool
of enforcement that is typically invoked only by major powers; less powerful states
do not have this option, and thus the law is not applied in an evenhanded manner.
The question remains as to whether applying the law in an uneven way is better than
applying it only through multilateral fora, especialy if multilatera enforcement is
weak or nonexistent.
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